CERTI FI CATI ON OF ENROLLMENT

SUBSTI TUTE HOUSE BI LL 2208

Chapter 517, Laws of 2009

61st

Legi sl ature

2009 Regul ar Session

NEW MOTORSPORTS VEHI CLES- - CANCELLATI ON OR RETURN

EFFECTI VE DATE: 05/ 15/09

Passed by the House April 22, 2009
Yeas 96 Nays O

FRANK CHOPP

Speaker of the House of Representatives

Passed by the Senate April 17, 2009
Yeas 38 Nays 5

BRAD OVEN

Presi dent of the Senate
Approved May 15, 2009, 2:40 p.m

CHRI STI NE GREGO RE

Governor of the State of Washi ngton

CERTI FI CATE

|, Barbara Baker, Chief derk of
the House of Representatives of
the State of Washington, do hereby
certify that the attached s
SUBSTI TUTE HOUSE BILL 2208 as
passed by t he House of
Representatives and the Senate on
the dates hereon set forth.

BARBARA BAKER
Chief derk

FI LED
May 18, 2009

Secretary of State
State of Washi ngton



©O© 00 N O O

10
11
12
13
14
15
16
17
18
19

SUBSTI TUTE HOUSE BI LL 2208

AS AMENDED BY THE SENATE
Passed Legi slature - 2009 Regul ar Session
State of WAshi ngton 61lst Legislature 2009 Regul ar Session

By House Comrerce & Labor (originally sponsored by Representatives
Hope, Kristiansen, Newhouse, and MCune)

READ FI RST TI ME 02/ 23/ 09.

AN ACT Relating to the return or cancellation of new notorsports
vehi cl es; anending RCW 46.93.170; providing an expiration date; and
decl ari ng an energency.

BE | T ENACTED BY THE LEGQ SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW46.93.170 and 2003 ¢ 354 s 17 are each anended to read
as follows:

(1) Notwithstanding the terns of a franchise agreenent, a
manuf acturer, distributor, factory branch, or factory representative,
or an agent, officer, parent conpany, wholly or partially owned
subsidiary, affiliated entity, or other person controlled by or under
common control wth a manufacturer, distributor, factory branch, or
factory representative, shall not:

(a) Discrimnate between dealers by selling or offering to sell a
i ke notorsports vehicle to one dealer at a |l ower actual price than the
actual price offered to another dealer for the sanme nodel simlarly
equi pped;

(b) Discrimnate between dealers by selling or offering to sell
parts or accessories to one dealer at a |ower actual price than the
actual price offered to anot her deal er;
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(c) Discrimnate between dealers by wusing a pronotion plan,
mar keting plan, or other simlar device that results in a | ower actual
price on vehicles, parts, or accessories being charged to one dealer
over anot her deal er;

(d) Discrimnate between deal ers by adopting a nethod, or changi ng
an existing nethod, for the allocation, scheduling, or delivery of new
nmot orsports vehicles, parts, or accessories to its dealers that is not
fair, reasonable, and equitable. Upon the request of a dealer, a
manuf acturer shall disclose in witing to the dealer the nethod by
whi ch new notorsports vehicles, parts, and accessories are allocated,
schedul ed, or delivered to its dealers handling the sanme |ine or nake
of vehicl es;

(e) Gve preferential treatnent to sone dealers over others by
refusing or failing to deliver, in reasonable quantities and within a
reasonable tinme after receipt of an order, to a dealer holding a
franchise for a Iline or nake of notorsports vehicles sold or
di stributed by the manufacturer, a new vehicle, parts, or accessories,
if the vehicle, parts, or accessories are being delivered to other
dealers, or require a dealer to purchase unreasonable advertising
di splays or other materials, or wunreasonably require a dealer to
renmodel or renovate existing facilities as a prerequisite to receiving
a nodel or series of vehicles;

(f) Conpete with a dealer by acting in the capacity of a dealer, or
by owni ng, operating, or controlling, whether directly or indirectly,
a dealership in this state. It is not, however, a violation of this
subsection for:

(i) A manufacturer to own or operate a dealership for a tenporary
period, not to exceed two years, during the transition from one owner
of the deal ership to another where the deal ership was previously owned
by a franchised dealer and is currently for sale to any qualified
i ndependent person at a fair and reasonable price. The tenporary
operation may be extended for one twelve-nonth period on petition of
the tenporary operator to the departnent. The matter will be handl ed
as an adj udi cative proceedi ng under chapter 34.05 RCW A dealer who is
a franchisee of +the petitioning manufacturer or distributor my
intervene and participate in a proceeding under this subsection
(1)(f)(i). The tenporary operator has the burden of proof to show
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justification for the extension and a good faith effort to sell the
deal ership to an i ndependent person at a fair and reasonabl e price;

(i1) A manufacturer to own or operate a dealership in conjunction
wi th an i ndependent person in a bona fide business relationship for the
pur pose of broadening the diversity of its dealer body and enhanci ng
opportunities for qualified persons who are part of a group who have
historically been wunderrepresented in its dealer body, or other
qualified persons who lack the resources to purchase a deal ership
outright, and where the independent person (A) has made a significant,
bona fide capital investnment in the dealership that is subject to | oss;
(B) has an ownership interest in the deal ership; and (C) operates the
deal ership under a bona fide witten agreenent with the manufacturer,
distributor, factory branch, or factory representative under which he
or she will acquire all of the ownership interest in the dealership
within a reasonable period of tinme and under reasonable ternms and
conditions. The manufacturer has the burden of proof of establishing
that the acquisition of the deal ership by the independent person was
made within a reasonable period of tinme and under reasonable terns and
condi ti ons;

(tii1) A manufacturer to own or operate a deal ership in conjunction
with an i ndependent person in a bona fide business relationship where
t he i ndependent person (A) has nmade a significant, bona fide capita
investnment in the dealership that is subject to loss; (B) has an
ownership interest in the deal ership; and (C) operates the deal ership
under a bona fide witten agreenent with the manufacturer under which
he or she will acquire all of the ownership interest in the deal ership
within a reasonable period of tinme and under reasonable ternms and
conditions. The ((manutacture—franutacturer})) nanufacturer has the
burden of proof of establishing that the acquisition of the deal ership
by the i ndependent person was nade within a reasonable period of tinme
and under reasonable terns and conditions. The nunber of deal erships
operated under this subsection (1)(f)(iii) nay not exceed four percent
rounded up to the nearest whole nunber of a nmanufacturer's total of
deal er franchises in this state;

(iv) A mnufacturer to own, operate, or control a dealership
trading exclusively in a single line make of the manufacturer if (A)
the manufacturer does not own, directly or indirectly, 1in the
aggregate, in excess of forty-five percent of the total ownership
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interest in the dealership; (B) at the tinme the manufacturer first
acquires ownership or assunes operation or control of any such
deal ership, the distance between any deal ership thus owned, operated,

or controlled and the nearest dealership trading in the sanme |ine nake
of vehicle and in which the manufacturer has no ownership or contro

conplies with the applicable provisions in the relevant market area
sections of this chapter; (C all of the manufacturer's franchise
agreenents confer rights on the dealer of that |ine nmake to devel op and
operate within a defined geographic territory or area, as nmany
deal ership facilities as the dealer and the manufacturer agree are
appropriate; and (D) the nmanufacturer had no nore than four new
nmot orsports vehicle dealers of that manufacturer's line nake in this
state, and at |east half of those dealers owned and operated two or
nore deal ership facilities in the geographic territory or area covered
by their franchise agreements wth the manufacturer;

(g) Conpete with a dealer by owning, operating, or controlling
whet her directly or indirectly, a service facility in this state for
the repair or maintenance of notorsports vehicles under the
manuf acturer's new notorsports vehicle warranty and extended warranty.
Nothing in this subsection (1)(g), however, prohibits a manufacturer
from owning or operating a service facility for the purpose of
providing or performng nmaintenance, repair, or service wrk on
not or sports vehicles that are owned by the manufacturer;

(h) Use confidential or proprietary information obtained from a
dealer to unfairly conpete with the dealer without the prior witten
consent of the dealer. For purposes of this subsection (1)(h),
"confidential or proprietary information”™ neans trade secrets as
defined in RCW 19.108.010, business plans, narketing plans or
strategies, custoner lists, contracts, sales data, revenues, or other
financial information;

(i) Coerce, threaten, intimdate, or require, either directly or
indirectly, a dealer to accept, buy, or order any notorsports vehicle,
part, or accessory, or any other commodity or service not voluntarily
ordered, or requested, or to buy, order, or pay anything of value for
such itenms in order to obtain a notorsports vehicle, part, accessory,
or other comodity that has been voluntarily ordered or requested;

(j) Coerce, threaten, intimdate, or require, either directly or

SHB 2208. SL p. 4
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indirectly, a dealer to enter into any agreenent that violates this
chapter;

(k) Require a change in capital structure or nmeans of financing for
the dealership if the dealer at all times neets the reasonable,
witten, and uniformy applied capital standards determ ned by the
manuf act ur er;

(I') Prevent or attenpt to prevent a deal er from making reasonable
changes in the capital structure of a deal ership or the nmeans by which
the dealershipis financed if the deal er neets the reasonable, witten,
and uniformy applied capital requirenents determned by the
manuf act ur er;

(m Unreasonably require the dealer to change the Ilocation or
require any substantial alterations to the place of business;

(n) Condition a renewal or extension of the franchise on the
deal er's substantial renovation of the existing place of business or on
the construction, purchase, acquisition, or re-lease of a new place of
busi ness unless witten notice is first provided one hundred eighty
days before the date of renewal or extension and the manufacturer
denonstrates the reasonableness of the requested actions. The
manuf acturer shall agree to supply the dealer with an adequate quantity
of notorsports vehicles, parts, and accessories to neet the sales |evel
necessary to support the overhead resulting from substantial
construction, acquisition, or |ease of a new place of business;

(o) Coerce, threaten, intimdate, or require, either directly or
indirectly, a dealer to order or accept delivery of a notorsports
vehicle with special features, accessories, or equipnent not included
in the list price of the vehicle as advertised by the manufacturer
except itens that have been voluntarily requested or ordered by the
deal er, and except itens required by | aw,

(p) Fail to hold harmess and indemify a deal er against |osses,
including lawsuits and court costs, arising from (i) The manufacture
or performance of a notorsports vehicle, part, or accessory if the
| awsuit invol ves representations by the manufacturer on the manufacture
or performance of a notorsports vehicle w thout negligence on the part
of the dealer; (ii) damage to nerchandise in transit where the
manuf acturer specifies the carrier; (iii) the manufacturer's failure to
jointly defend product liability suits concerning the notorsports
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vehicle, part, or accessory provided to the dealer; or (iv) any other
act perfornmed by the manufacturer;

(q) Unfairly prevent or attenpt to prevent a dealer fromreceiving
reasonabl e conpensation for the value of a notorsports vehicle;

(r) Fail to pay to a dealer, wthin a reasonable tine after receipt
of a valid claim a paynent agreed to be nade by the manufacturer on
grounds that a new notorsports vehicle, or a prior year's nodel, is in
the dealer's inventory at the tinme of introduction of new nodel
not or sports vehi cl es;

(s) Deny a dealer the right of free association wth any other
deal er for any | awful purpose;

(t) Charge increased prices wthout having given witten notice to
the dealer at least fifteen days before the effective date of the price
i ncreases;

(u) Permt factory authorized warranty service to be perforned upon
not orsports vehicles or accessories by persons other than their
franchi sed deal ers;

(v) Require or coerce a dealer to sell, assign, or transfer a
retail sales installnent contract, or require the dealer to act as an
agent for a manufacturer, in the securing of a prom ssory note, a

security agreenent given in connection with the sale of a notorsports
vehicle, or securing of a policy of insurance for a notorsports
vehi cl e. The nmanufacturer may not condition delivery of any
not or sports vehicl e, parts, or accessories upon the dealer's
assignnent, sale, or other transfer of sales installnment contracts to
speci fic finance conpani es;

(w) Require or coerce a dealer to grant a manufacturer a right of
first refusal or other preference to purchase the dealer's franchise or
pl ace of busi ness, or both_

(x) Require a_dealer to pay a fee for canceling an order for_ new
not or sports vehicles

(2) Subsections (1)(a), (b), and (c) of this section do not apply
to sales to a dealer: (a) For resale to a federal, state, or |ocal
gover nnent agency; (b) where the notorsports vehicles will be sold or
donated for use in a programof driver's education; (c) where the sale
is made under a manufacturer's bona fide pronotional program offering
sal es incentives or rebates; (d) where the sale of parts or accessories
is under a manufacturer's bona fide quantity discount program or (e)

SHB 2208. SL p. 6
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where the sale is nmade under a manufacturer's bona fide fleet vehicle
di scount program For purposes of this subsection, "fleet" neans a
group of fifteen or nore new notorsports vehicles purchased or |eased
by a dealer at one tinme under a single purchase or |ease agreenent for
use as part of a fleet, and where the deal er has been assigned a fl eet
identifier code by the departnent.

(3) The following definitions apply to this section:

(a) "Actual price" neans the price to be paid by the dealer |ess
any incentive paid by the manufacturer, whether paid to the dealer or
the ultimate purchaser of the notorsports vehicle.

(b) "Control™ or "controlling” neans (i) the possession of, title
to, or control of ten percent or nore of the voting equity interest in
a person, whether directly or indirectly through a fiduciary, agent, or
other internediary, or (ii) the possession, direct or indirect, of the
power to direct or cause the direction of the managenent or policies of
a person, whether through the ownership of voting securities, through
director control, by contract, or otherw se, except as expressly
provi ded under the franchi se agreenent.

(c) "Operate" neans to manage a deal ership, whether directly or
indirectly.

(d) "Om" or "ownership" nmeans to hold the beneficial ownership of
one percent or nore of any class of equity interest in a deal ership,
whether the interest is that of a shareholder, partner, limted
liability conpany nenber, or otherwise. To hold an ownership interest
means to have possession of, title to, or control of the ownership
interest, whether directly or indirectly through a fiduciary, agent, or
other intermediary.

(4) A violation of this section is deened to affect the public
interest and constitutes an unlawful and unfair practice under chapter
19.86 RCW A person aggrieved by an alleged violation of this section
may petition the departnent to have the matter handled as an
adj udi cati ve proceedi ng under chapter 34.05 RCW

NEW SECTION. Sec. 2. This act is necessary for the immediate
preservation of the public peace, health, or safety, or support of the
state governnent and its existing public institutions, and takes effect

p. 7 SHB 2208. SL
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2 NEW SECTION. Sec. 3. This act expires August 1, 20009.

Passed by the House April 22, 20009.

Passed by the Senate April 17, 2009.

Approved by the Governor My 15, 20009.

Filed in Ofice of Secretary of State May 18, 20009.
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